Th    fact that Massey provided work platforms   at   all  other  of  its head
pulleys^hich were reached by ladder or stairways would  clearly  indicate
that the cited doctrine  is  inapplicable.     Massey's   also   relies   on  Fleutic
v    Rosenberg 302 F. 2d 652 (9th Cir.   1962);  Jordan v.   DeGeorge   341   U.S.   223
Ti'osn-  anrf 'Rodine-Becker Co. Docket No,   75-651  but   those cases  are  not
applicable to these facts.

CIVIL PENALTY
Section 110 of the Act,  (30 U.S.C.   820(i)),   provides  as   follows:

(i) The Commission shall have  authority  to   assess  all  civil
penalties provided in this Act,     In assessing civil monetary
penalties,  the Commission shall  consider   the  operator's  history
of previous violations,  the  appropriateness  of  such  penalty to
the size of the business of the operator charged,   whether  the
operator was negligent,  the effect   on  the  operator's   ability
to continue in business,  the  gravity of  the  violation,   and   the
demonstrated good faith of the person charged  in  attempting  to
achieve rapid compliance after notification  of  a violation.     In
proposing civil penalties under  this Act,   the  Secretary may  rely
upon a summary review of the  information  available   to him and
shall not be required to make  findings  of  fact   concerning  the
above factors.

Concerning the Hassey's history:   there have  been   four violations   in
the previous 24 months (Tr. 4).    Massey  is  a  small   to medium size  operator 1
the company operates 40,098 man hours   per year.     The   Indio  pit   and mill
operates 18,250 man hours per year  (Tr.  4).     The  assessment  of a penalty
will not affect Massey's ability to continue   in business   (Tr.  4).

The company was negligent since the lack of a work platform was
apparent.    The gravity of the violation was   severe   since   an employee   was
working in an unguarded position at the  head  pulley  35   to 40  feet   above   the
ground.    Massey rapidly complied and installed  the necessary platform  and
safe access.

The Secretary proposed a special   assessment   of $2,500.00  (Exhibit
P-2).    I disagree.    The Secretary's proposal  overly  concentrates on  the
gravity of^ the violation.    The  remaining   favorable   statutory criteria
cannot be ignored,    Considering the statutory  criteria  I  assess  a  civil
penalty of $500.00.
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